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The Right to Strike - Sustainable

Constitutional Reform: Comparative
Case Studies of Workers' Strikes in the
Kenyan Public Sector
By ANN MUNENE*

"The Other Teachers' strike: In Kenya Stakes are Higher than in
Chicago"' and "Kenya Schools hit by Teachers Pay Strike," 2 were
international headlines in September 2012. It seems strange that a
teachers' strike would attract international attention, but this was no
ordinary strike. This strike, even though ruled illegal by the Kenyan
Industrial Court,3 proceeded under the newly adopted Constitution
of 2010 ("New Constitution"). 4
The New Constitution of Kenya is an impressive document
comprised of an array of individual and group rights that were
substantially lacking under the previous Constitution.
The
transition from the Old Constitution to the New Constitution will be
an enormous challenge. Extremely detailed provisions in the New
Constitution give rise to questions of applicability in the face of preexisting law. The Labour Relations Act of 2007 ("LRA") is the
governing law regarding trade and labour issues.5 The LRA was
enacted by parliament "to promote sound labour relations through

* J.D. Candidate 2014, University of California, Hastings College of the Law; B.A.,
University of California, Berkeley, 1998.
1. Jacey Fortin, The Other Teachers' Strike: In Kenya Stakes are Higher than in
Chicago,
INT'L
Bus.
TIMEs
(Sept.
21,
2012)
available
at
http://www.ibtimes.com/other-teachers-strike-kenya-stakes-are-higher-chicago794380.
2. Kenya Schools hit by Teachers' Pay Strike, BBC NEWS AFR., (Sept. 3, 2012),
http://www.bbc.co.uk/news/world-africa-19463408.
3. Id.
4. CONSTrrUTION (2010) (Kenya).
5. Labour Relations Act, (2007) (Kenya).
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the protection and promotion of freedom of association." 6 Any new
constitutional provisions that overlap with the LRA present
conflicts.
On a national level the teachers' strike was an example of the
applicability of the newly adopted Bill of Rights. This note will
examine the teachers' and doctors' strikes, in relationship to Bill of
Rights Article 41 titled "Labour Relations." 7 Article 41 establishes
the constitutional right the workers relied on to rebut the Industrial
Court ruling8 which prohibited them from striking.
The questions that arise are: How successful was the
application of the teachers' constitutional right? Does the teachers'
constitutional right trump the LRA? If the right to strike under the
Constitution trumps the LRA, can we apply this concept to similar
conflicts that arise in the face of the New Constitution?
This note will examine why the Kenyan government chose to
include this provision in the Constitution, instead of leaving the
substance of the provision in the well-established laws under the
Employment Act. It will compare the teachers' and doctors' strikes
in Kenya to a similar public workers' strike that occurred in South
Africa. This will be particularly instructive because the New
Constitution was closely modeled after the South African
Constitution.
In the face of the conflict on the right to strike in the LRA and the
New Constitution, I will propose a framework for constitutional
interpretation and implementation that can be used for any future
conflicts of law that may arise. My proposed framework will draw
from successful frameworks and will highlight the lessons learned
from South Africa. My proposed framework will include increased
utilization of a non-judiciary entity, as well as the executive and
judicial branches working together in harmony, in order to avoid a
conflict of laws.
I. Kenya Constitutional Reform
Kenya's first Constitution was negotiated in 1963, when Kenya
gained independence from Britain.9 It was not until the 1990s when
6.
7.
8.
9.

Id. at 7.
CONsTnUON, art. 41 (2010) (Kenya).
The Industrial Court is the judicial entity that enforces the LRA.
JODY HEYMANN & ADELE CASSOLA, MAKING EQUAL RIGHTS REAL: TAKING
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political agitation revealed people's dissatisfaction with the initial
Constitution.10 Most of the Constitution making activity occurred at
the turn of the century. After post-election violence in 2007, which
led to international intervention, the real movement began and the
New Constitution was adopted in 2010.11 The adoption of this New
Constitution "marked the end of a long journey for the country in
search of a constitutional dispensation which truly reflected the will
and the aspirations of the people of Kenya,"12 and "is regarded as the
most significant achievement

in [its]

governance

. . . since

independence." 3
In the search for a reformed Constitution Kenya drew heavily
from the South African Constitution as a model. Reformers avoided
calling for experts to draft the document, because the term "experts"
"evokes bitter memories in Africa. Often the word ["experts"] is code
language for whites and a putdown for blacks. The term is
'racialized."1 4 Furthermore, the representatives of the people were
looking for a people-driven process and "[tlhe 1996 South African
constitution is arguably the best example of this new genre of
constitution making."15 Therefore it is no surprise that the Kenyan
Constitution adopted in 2010, "was the most participatory document
ever produced in Kenya."16
The New Constitution is so closely modeled after the South
African Constitution it even uses the same language, which could
prove to be beneficial to Kenya. Kenya can learn from observing
South Africa's implementation of its Constitution, while taking into
consideration the differing cultural, historical, social and other
dynamics of both countries.

EFFECTIVE ACrION TO OVERCOME GLOBAL CHALLENGES 82 (Cambridge Univ. Press

2012).
10. Id.
11. Id.
12. Commission for the Implementation of the Constitution Quarterly Report (Jan.Mar. 2011), available at http://www.cickenya.org/index.php/reports-2/item/56january-march-2011#.UT9o-xzvsW4.
13. Id. at 2.
14. MAKAU MUTUA, KENYA'S QUEST FOR DEMOCRACY: TAMING LEVIATHAN 213
(Lynne Rienner Publishers 2008).
15. Id. at 214.
16. Id. at 215.
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A. Birthing of the Bill of Rights in Kenya
One of the primary goals of the New Constitution was to
guarantee more protection for individual rights, as enshrined in a
Bill of Rights.' 7 From the beginning, the drafters intended to include
a "vast and comprehensive .. . array of protections and freedoms ...
borrowed heavily from the ... International Bill of Rights"' 8 and to
rely heavily on the South African constitution.19 The initial drafters
considered the Bill of Rights to be the cornerstone of Kenya's
democratic state.20 This was a fight for individual rights from
institution-based government oppression, unlike South Africa
which instituted a Bill of Rights in response to race-based political
oppression.21 Kenya looked to institute individual rights through a
group perspective.22 The group-based perspective focuses on
examining negative conditions which disproportionately impact
racialized or minority groups, and consequently are recognized as
individual rights requiring protection under the law. 23
B. LabourRelations Article 41 of the Constitutionof Kenya
The Bill of Rights in the Kenyan Constitution contains an
Article on labour relations. Article 41 guarantees every person the
right to fair labour practices, including the right to fair pay, to join a
union and go on strike. 24 Under the Bill of Rights in the South
African Constitution, Article 23 provides identical rights to their
citizens, but also explicitly allows for national legislation to play a
role in labour relations. 25
C. Commissionfor the Implementation of the Constitution
Along with the New Constitution came the creation of the
Commission for the Implementation of the Constitution (CIC).26
17. Id. at 167.
18. Id. at 168.
19. HEYMANN & CASSOLA, supra note 9, at 74.
20. Id. at 74.
21. Id.
22. Id. at 170.
23. Id.
24. CONsmvnoN, art. 41 (2010) (Kenya).
25. S. AFR. CONST., No. 108 of 1996, art. 23.
26. The Commission for the Implementation of the Constitution Act (2010)
(Kenya) [hereinafter CIC Act].
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The primary function of the CIC is to, "monitor, facilitate and
oversee the development of legislation and administrative
procedures required to implement the Constitution." 27 The CIC
should have played an integral role in monitoring and assessing the
processes available to public sector workers in permitting them to
strike. 28
II. The Kenya Teachers' Strike in 2012
The Kenya National Union of Teachers ("KNUT") and Kenya
Union of Post Primary Education Teachers ("KUPPET") scheduled a
strike to begin on September 3, 2012.29 The commencement of the
strike was contingent on their demands being met pursuant to an
agreement signed in 1997, under the previous administration, also
known as the "Legal Notice 534 of 1997."30 Under this agreement
teachers received base salary increases but their "hous[ing], medical,
responsibility, hardship and commuter allowances" were
neglected. 3' The teachers struggled to maintain a decent standard of
living in the absence of these allowances. 32 KNUT declared a
nationwide strike and even top tier schools joined in, unlike in the
past, where they were noticeably absent from strikes.33
The Teachers' Service Commission ("TSC")34 objected to the
three day strike proposed by teachers.35 The TSC exercised its rights
under the LRA36 and petitioned against the Industrial Court's
objection to the strike. The TSC stated that it is currently
27. Id. at § 4(a).
28. Later we will discuss the role the CIC should play in implementation of the
Labour Relations Constitutional Provision.
29. Benjamin Muindi, State Agencies Differ on Teachers' Pay, DAILY NATION (Aug.
25, 2012), available at http://www.nation.co.ke/News/State-agencies-differ-onteachers-pay/-/1056/1487260/-/10s01g4/-/index.html; Lordick Mayabi, Kenya:
Court Blocks September Three Teachers' Strike, ALLAFRICA (Aug. 31, 2012),
http: / /allafrica .com/stories/201209010099.html.
30. Id.
31. Id.

32. Kenya Schools hit by Teachers' Pay Strike, supra note 2.
33. Benjamin Muindi, MPs Fail to End Teachers' Strike, DAILY NATION (Sept. 12,
2012), available at http://www.nation.co.ke/News/MPs-fail-to-end-teachers-strike/-/1056/1504870/-/8ycbf5/-/index.html.
34. The Teachers' Service Commission is the established body, under Article
237 of the Kenyan Constitution, to govern over matters that relate to Teachers.
35. Mayabi, supra note 29.
36. Labour Relations Act, (2007) Cap. 77 § 1 (Kenya).
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considering KNUT and KUPPET pay proposals.37 Even though the
TSC filed as one of the parties to the strike, KNUT eventually would
be dealing with the Minister of Finance, Njeru Githae ("Githae").38
Githae was the government representative who determined what
demands the government could afford to meet. 39 The TSC
Remuneration and Salaries committee is the body responsible for
informing the government of any strike. However, the TSC has not
yet established the committee as required by the New
Constitution.40
The LRA prohibits workers from striking if "any law, court
award ... prohibits a strike or lock-out in respect of the issue in
dispute."4 ' One of the roles of the Industrial Court is to hear cases
from grieved parties who petition for the barring of a protected
strike.42 In this case KNUT alleged that this strike was lawful because
it met the notice and substantive requirements under the LRA.43
KNUT issued a seven-day notice of the strike date, and made salary
and allowance demands.44 The Industrial Court did not bar the strike
completely but placed a hold on the strike until the hearing on TSC's
petition.45 The teachers refused to call off the strike and stated, "the
ruling is flawed as teachers followed the law in calling the strike and
they are within their constitutional rights to call for the industrial
action." 46 KNUT based its action on its constitutional right to strike to
circumvent the anticipated Industrial Court's ruling, despite
following the LRA requirements.
Herein lies the tension between the judicial ruling and the
37. Mayabi, supra note 29.
38. Henry Wanyama, Kenya: Govt Pay Teachers Sh13 Billion From October,
ALLAFRICA (Sept. 24, 2012), http://allafrica.com/stories/201209240035.htm.
39. James Anyanzwa, Githae: There is no money for striking teachers, STANDARD
DIGITAL (Sept. 19, 2012, 3:12 GMT.), http://www.standardmedia.co.ke/?article
ID=2000066472&storytitle=Githae:-There-is-no-money-for-striking-teachers.
40. Muindi, supra note 29.
41. Labour Relations Act, (2007) Cap. 78 § 1(a) (Kenya).
42. Id. at Cap. 77.
43. Id. at Cap. 76.
44. Mayabi, supra note 29. South Africa's LRA has a seven-day strike-notice
requirement if the government is the employer, but also included a detailed
definition of the refusal to bargain which was a point of contention with the
Kenyan teachers strike. Labour Relations Act 66 of 1995, § 64 (1-2)(S. Aft.).
45. Id.
46. Simon Ndonga, Kenya: Teachers Vow 'Mother of All Strikes' Starts Monday,
ALLAFRICA (Sept. 1, 2012), http://allafrica.com/stories/201209010488.htnl.
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teachers' constitutional rights; the main issue is whether the teachers'
strike is protected by the Constitution, the supreme law of the land, or
by the judicial ruling which applied established labour laws. To
determine whether the strike is constitutionally protected, I will
examine the Industrial Court ruling and the teachers' constitutional
claim.

A. Hold The Strike - The IndustrialCourt Ruling
In order to understand the authority of the Industrial Court we
need to examine the Kenyan legal system. The Kenyan legal system
is a mix of "English common law, Islamic law and customary law."4 7
The judicial branch is structured with the Supreme Court as the court
of highest original and appellate jurisdiction.48 The Supreme Court
consists of three Superior Courts. 49 Below the Supreme Court is the
Court of Appeal which has appellate jurisdiction over the High Courts
and any other tribunals authorized by a parliamentary act.50 The High
Courts have jurisdiction over criminal, civil, and most constitutional
matters.5 1 The subordinate courts include Magistrates Courts, Kadhi
Courts, Courts Martial and any other courts or tribunals established
by parliament. 52 The Industrial Court was established by signing a
Tripartite Agreement in 196453 in response to the growing number of
labour strikes. The Industrial Court provides a stable forum for
resolution of industrial disputes. 54 In the Industrial Court, both the
parties to the action and the Minister of Labour can directly bring an
action.55 There is no right to appeal to a higher court, and any
challenge to an interpretation of an Industrial Court decision is

Kenya, C.I.A. https://www.cia.gov/
Africa:
47. The World Factbook:
library/pub lications/the-world-factbook/geos/ke.html (last visited Oct. 29, 2013).
48. Id.
49. CONSTITUTION, art. 162 § 1 & 163 §§ 3-4 (2010) (Kenya).
50. Id. at art. 164 § 3.
51. Id. at art. 165 §§ 3-6.
52. Id. at art. 169 § 1.
53. "This was an agreement between the government, employers and trade
unions." See Dharam Ghai & Charles Hollen, Univ. of Nairobi, Inst. for Dev., The
Industrial Court in Kenya: An Economic Analysis 20 n.5 (Discussion Paper No. 73,
1968).
54. John L. Brown & J. Douglas Muir, The Functioning of the Kenyan Industrial
Court, 14:4 J.MOD AFR. S. 700 (1976); Ghai & Hollen, supra note 53, at 2.
55. Ghai & Hollen, supra note 53, at 3.
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referred back to the court itself.56 It is likely that KNUT evaluated its
options and concluded that the strike would yield better results than
ceding to the Industrial Court, the only legal forum in which it could
file its industrial claim.57
B. The "Mother of All Strikes" - Teachers' ConstitutionalRights
In Kenya, unlike most African countries, trade union leaders
have also been political party leaders.58 In this case, KNUT
chairman Wilson Sossion ("Sossion") stated that the strike was not
political.59 Sossion emphasized the teachers were fighting for their
rights, 60 although the Minister of Finance disagreed and suggested
the strikes were politically motivated. He pointed out that strikes
often took place during election years.61 KNUT went forward with
"the mother of all strikeS" 62 despite the Industrial Court ruling as
empowered by the LRA. The "three day strike" turned into a three
week strike before the teachers' unions and the government could
arrive at a deal. 6 3 The Minister of Finance agreed to harmonize the
teachers' salaries with other civil servant salaries backdating to July
1, 2012, including some allowances.64 These allowances formed the
cornerstone of the agreement. The agreement was reached on
September 24, 2012, although the Minister of Finance had taken a
hard line on the issue less than a week earlier. He originally stated
the government had no money to pay the teachers, and any attempt
to meet their unrealistic demands would place the country's
economy in jeopardy. 65
KNUT claimed it was proceeding with its strike under its

56. Id.
57. As demonstrated in South Africa the "enforcement of ... socioeconomic
rights may find a quicker relief following the political rather than the judicial [or
legislative] route." HEYMANN & CASSOLA, supra note 9, at 80.
58. Michael Chege, The State and Labour: IndustrialRelations in Independent Kenya,
in INDUSTRIALIAZATION IN KENYA: IN SEARCH OF A STRATEGY 169, 171 (Peter Coughlin
& Gerrishon K. Ikiara eds. 1988).
59. KNUT: Strike Not Political, NEWS 24 KENYA: CAPITAL NEWS (Sept. 5, 2012)
http://kenya.news24.com/National/News/KNUT-Strike-not-political-20120905.
60. Id.
61. Anyanzwa, supra note 39.
62. Ndonga, supra note 46.
63. Wanyama, supra note 38.
64. Id.
65. Anyanzwa, supra note 39.
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constitutional rights, which in essence are outside the scope of the
Industrial Court's jurisdiction. The Industrial Court's process was
undermined because KNUT's demands were met, without having to
face any legal consequences, resulting from its failure to follow the
legally proscribed process. The questions now are: Why did the
labour laws fail to address the teachers' grievances? Why was an
illegal strike the best method of solving those grievances?
III. Distinctions Between Kenyan and South African Labour
Law
Parliament enacted the LRA in 2007. The LRA governs labour
relations through "the encouragement of effective collective
bargaining and promotion of orderly and expeditious dispute
settlement conducive to social justice and economic development." 66
The right to strike is an international trend being incorporated
into most modern constitutions. 67 South Africa amended its Labour
Relations Act ("South African LRA") after 1995 to specifically align
with the international policy on strikes. 68 The South African LRA
took into consideration the International Labour Organization
Conventions, including freedom of association, protection of the
right to organize, and the right to collectively bargain. 69
In both the Kenyan and South African LRAs most public
servants are prohibited from striking if they offer essential services to
the public. 70 The ILO determined that the concept of public servant,
"varie[d] considerably from one legal system to another" and it is
difficult to establish uniform criteria for legislative compatibility
purposes under its convention.71 Consequently, establishing a broad
definition would allow each country to individually define a public
servant, and identify who would be prohibited from striking. In
Kenya, because the government employs teachers, they are

66. Labour Relations Act, (2007) (Kenya).
67. HJ Deacon & FQ Cilliers, The Impact and Constitutionalityof the Right to Strike
with Respect to Essential Services - A Comparative Study, 12:3 POTCHEFSTROOM
ELECTRONIC L.J. 98, 100 (2009) (trans., translate.google.com).
68. Id. at 98.
69. Id. at 98-99.
70. Labour Relations Act, (2007) Cap. 78 § f, Cap. 81 (Kenya); Labour Relations
Act 66 of 1995 § 65(d)(i) (S. Afr.); Deacon & Cilliers, supra note 67, at 101.
71. Bernard Gernigon et al, ILO Principles Concerning the Right to Strike, 137 INT'L
LABOUR L. REV. 441, 448 (1998).
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considered public servants. 72
This note will first examine the essential services category to
determine whether teachers and doctors are included. If these
workers are found to provide "essential services" they would be
prohibited from striking under the LRA. Second, I will briefly
discuss potential equality issues between essential service and nonessential service providers. It seems unjust to allow one section of
the public sector to strike and prohibit another section from striking
based on the services the workers provide, even though they have
similar labour grievances.
A. Kenya Maintains a Strict Definition of Essential Services
In South Africa, an essential service is "a service [whose]
interruption of which endangers the life, personal safety or health of
the whole or any part of the population." 73 The South African
definition of essential services is identical to the general version
crafted by the International Labour Organization (ILO).74 The South
African LRA designates an Essential Services Committee to
determine on a case-by-case basis if a service is considered
essential.75
Unlike the South African LRA, which has a general description
of essential services, the Kenyan LRA lists six specific essential
services. These services include: "1. Water Supply Services, 2.
Hospital Services, 3. Air Traffic Control Services and Civil Aviation
Telecommunications Services, 4. Fire Services of the Government or
Public Institutions, 5. Posts Authority and Local Government
Authorities, 6. Ferry Services."7 6 Kenya mainly adopted the ILO's
stated definition of essential services, with the addition of fire and
ferry services.77 In the face of ILO's emphasis that each government
should take into consideration circumstances of specific situations it
is faced with, it is noteworthy that ferry services under
transportation are on the published list of examples of nonessential
services, as is education.78 Under the current Kenyan LRA, and
72.
73.
74.
75.
76.
77.
78.

Anyanzwa, supranote 39.
Labour Relations Act 66 of 1995 § 213 (S. Afr.).
Gernigon et. al, supra note 71, at 450.
Labour Relations Act 66 of 1995 §§ 70(2), 71 (S. Afr.).
Labour Relations Act, (2007) § Fourth Schedule (Kenya).
Gernigon et al, supra note 71 at 20.
Id. at 450-51.
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effectively the international standard, teachers' would not be
classified as essential service providers in order to be precluded
from striking. 79 The teachers are safe for now but what about the
other essential services providers?

B. The Doctors' Strike in Kenya Demonstrates the Need for a Better
Approach to Deal with EssentialService Providers
The teachers' strike not only affected the students, but also
encouraged doctors at public hospitals to strike by only providing
emergency care to patients.8 0 Doctors fall under the category of
hospital services and are clearly essential service providers.
Nevertheless, the Kenya Medical Practitioners, Pharmacists and
Dentists Union (KMPDU) strike lasted three weeks, and emphasized
salary and allowance grievances.8 1 After the strike ended, the
government declared it would not take legal measures against the
doctors who had participated in the strike.82 In December 2011,
doctors declared a similar strike that lasted a week ending in an
agreement with the government.8 3 The Union Secretary announced
the agreement, which included a return to work formula, emergency
call allowances, medical personnel training, promotions, and two
hundred new hires.84 Additionally, a task force consisting of six
members from each side was appointed to address all other
grievances and present a report within a week.8 5 Notwithstanding
79. At the end of the 2007 strike the South African teachers, who were at the
forefront of the strike, refused to sign on to the agreement with the government. It
is important to note that during the South African strike the teachers were not fired
as essential service providers in violation of the South African LRA. Even under
South Africa's case-by-case system teachers are not classified as essential service
providers, which affirms Kenya's limited definition of essential service providers
by not including teachers. The government argued that the teachers were in
violation of the LRA on a different basis where we can apply the South African
Labour Court's constitutional interpretation and application. South African Public
Service Strike Is Over, PAN-AFRICAN NEWS WIRE (June 29, 2007).
80. Wanyama, supra note 38; Kenya's Striking Teacher's threatened with the
sack, BBC NEWS: AFRICA (Sept. 21, 2012 last updated 6:29 ET),
http://www.bbc.co.uk /news/world-africa-19673663.
81. Kenya: Striking Doctors End Three-Week Strike, ALLAFRICA (Oct. 5, 2012),
http://allafrica.com/stories/201210050485.html.
82. Id.
83. Lillian Onyango & John Ngirachu, Kenya Doctors Call off Strike, ALLAFRICA
(Dec. 12, 2011), http://allafrica.com/stories/201112130104.html.
84. Id.
85. Id.

Hastings Int'l & Comp. L. Rev.

174

[Vol. 37:1

an elaborate agreement reached in 2011, the strike in 2012 entailed
some of the same demands.86 In assessing the doctors' demands
during their strike and participation in civil disobedience, it was a
challenge for the government to implement the striking prohibition
for essential service providers. The question now is, how is the
public safety interest underlying the striking prohibition addressed
in the constitutional right to strike?
IV. The Constitutional Right to Strike Provision is Valid but
May Be Questionable in Scope
The teachers' pressed forward their constitutional claim as the
supreme source of their rights.87 Here the two-fold question is: Can
providers of essential services legally strike under the Constitution,
while at the same time violating the LRA? And should the Kenyan
LRA have adopted a more generalized definition of essential service
like South Africa?
In answering these questions, it is essential to find a balance of
ensuring public safety and workers' rights in order to avoid severe
negative economic and social consequences.88 For guidance, I turn
to an example of a similar South African strike. I will examine how
South Africa handled the strike and assess how successful the
government and legal systems were at integrating a similar
constitutional and LRA structure, in order to draw the appropriate
lesson for Kenya.
A. The South African Strike and the Government's Response to
ConstitutionalClaims
1. A Nationwide Public Sector Strike
The public sector is the main employer of essential service
providers. 89 The 2007 nationwide public sector employment strike
in South Africa 90 provided an opportunity for a vast number of
Kenya: Striking Doctors End Three-Week Strike, supra note 81.
Ndonga, supra note 46.
Deacon & Cilliers, supra note 67, at 100-101.
Id. at 101.
Chris McGreal, South Africa hit by strike as left challenges ANC leadership, THE
7:22
ET),
available at
NEWS
(June
13, 2007,
GUARDIAN
WORLD
http://www.guardian.co.uk/world/2007/jun/13/southafrica.chrismcgreal.
86.
87.
88.
89.
90.
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citizens to make use of their constitutional right to strike. The strike
was seen as "one of the biggest national strikes of the post-apartheid
era." 91 Additionally, this strike headed by the Congress of South
African Trade Unions ("COSATU") had great political overtones.
The workers saw the government as the source of their poor
treatment. 92
The strikers not only had pay demands, but also
wanted a fundamental change in the government. The participating
workers primarily came from the educational and medical sectors;
workers from the transportation and other municipal sectors joined
later. 93 During the strike, the government fired 2,700 nurses for
violating the LRA by unlawfully participating in the strike because
they were considered essential service providers.94 After three
weeks of the strike, the South African government agreed to
reinstate the previously fired nurses. 95
Here, the issue arises: Did the government use its discretion to
reinstate the nurses to maintain peace in the nation, based on the right
to strike in the Constitution, thereby overriding the need to impose
legal consequences on their violation of the LRA? In answering this
question it is vital to determine if essential service providers'
constitutional right to strike trumps the prohibitions to strike under
the LRA.
2. South African ConstitutionalClaims: Public Interest and
ConstitutionalRights Tug of War
The Police and Prison Civil Rights Union ("PPCRU") represents
the law-enforcement sector that joined in the 2007 strike. 96 PPCRU
brought an action against the government in the Labour Court of
South Africa that set judicial precedent on the issue of whether
essential service providers have a constitutional right to strike.97 In
this case, the court stated the PPCRU should not be punished for
91. Id.
92. Id.; See also Strike Escalates in South Africa, BBC NEWS AFRICA (June 14, 2007,
2:52 GMT), http://news.bbc.co.uk/2/hi/africa/6747061.stm.
93. Strike Escalates in South Africa, supra note 92; Deacon & Cilliers, supra note 67,
at 113.
94. South African PublicService Strike Is Over, supra note 79.
95. Id.
96. See, In the Matter Between: S. African Police Serv. v. Police & Prisons Civil
Rights, et al. 2007 Labour Court (S. Afr.) available at http://www.saflii.org
/za/cases/ZALC/2007/44.pdf.
97. Deacon & Cilliers, supra note 67 at, 102-103.
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exercising its constitutional rights, but maintained there are no
absolute constitutional rights.98 Constitutional rights should be
balanced against other rights. In the case of the PPCRU, its
constitutional right to strike is in competition with the right to
public safety. 99 The union argued there should be a distinction
between employees who provide direct and indirect services to the
public. 100 Those employees who provide indirect services, such as
cleaning police offices, should not be categorized as essential service
providers.101 The Labour Court and the Constitutional Court agreed
with this argument.102 The Labour Court stated that under the
South African LRA, "[ilt cannot be cogently argued that ... the
interruption of [employees providing indirect services] ... at SAPS

would 'endanger the life, personal safety or health of the whole or
any part of the population.'"o' This decision became precedent for
future courts to follow. The court essentially stated that not all
public sector workers are created equal, and therefore constitutional
rights cannot be applied equally for all workers.
The South African example outlines a clear distinction between
the right to strike in the Constitution and the LRA, by establishing
that there are no absolute constitutional rights. Essential service
providers help maintain social order in the community, therefore
they cannot be afforded an absolute right to strike. The South
African Labour Court decided the case on June 22, 2007,14 and the
South African strike ended on June 28, 2007.105 The South African
court affirmed the government's decision to fire the nurses for
violating the South African LRA, although the government
reinstated the nurses to maintain civil order. The government
seemingly sent a message to public sector essential service
98. In the Matter Between: S. African Police Serv. v. Police & Prisons Civil Rights,
supra note 96 at 11 para. 16, (S. Aft.).
99. Id.
100. In the Matter Between: S. African Police Serv. v. Police & Prisons Civil Rights,
supra note 96 at 11 para. at 12-13 para. 18-19. (S. Afr.).
101. Id.
102. In the Matter Between: S. African Police Serv. v. Police & Prisons Civil Rights,
2011(1) SA 1 (CC) at 22 para. 40 (S. Afr.) available at http://www.saflii.org
/za/cases/ZACC/2011/21.pdf.
103. In the Matter Between: S. African Police Serv. v. Police & Prisons Civil Rights,
2007 Labour Court at 16 para. 27 (S. Afr.) available at http://www.saflii.org
/za/cases/ZALC/2007/44.pdf.
104. Id. at 11, 18 para. 16, 30.
105. In the Matter Between: S. African PublicServ. Strike Is Over, supra note 96.
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providers, despite acting illegally under the South African LRA they
would not be held liable because they were exercising their
constitutional rights.1 06
B. Lessons Learned From South Africa
The Kenyan LRA grants the right to strike, but places specific
limitations on this right. The judicial remedy available through the
Industrial Court is limited by choice of forum. On the other hand,
Article 41, the constitutional provision providing the right to strike
requires a balancing of interests, as interpreted in South Africa. In
order to solve this problem, the role of the LRA and the Constitution
regarding public sector strikes must be reconciled. The issue
remains in reconciling the role of the LRA and the constitution,
especially in relation to public sector strikes.
1. Choice of Forum Rulesfor Public Sector Workers' Strikes Should
Be Established
The Kenyan judiciary should consider adopting South Africa's
approach of balancing conditional constitutional individual rights
against competing public safety. There is a conflict of laws between
the LRA and Article 41 of the New Constitution. I will discuss how
a choice of forum framework would resolve this issue. Choice of
forum rules have been adopted by the United States107 and are
currently being considered in the international community.108
Under a choice of forum framework, if KNUT had filed a
constitutional claim it would have been filed in the High Court. The
High Court bears the responsibility of interpreting constitutional
issues. Like its South African counterparts, KNUT could have
simultaneously brought a case before the High Court while on strike
and requested the TSC meet its immediate demands. This would
106. The intricacies of discussing the decision making process of the government
in the face of civil disobedience is beyond the scope of this note, but this message
may be one reason why the medical sector in Kenya followed suit after the teachers
strike.
107. Fed. R. Civ. P. 28; 28 U.S.C.A. § 1391(b). In the United States choice of forum
rules determine where a plaintiff can bring the claim, which then determines which
laws will apply, unless there is a conflict of law problem in which case different
rules apply for that. In this case choosing which court will preside over the case
will determine whether the LRA will be applicable or the Constitution.
108. Choice of Law in International Contracts, HAGUE CONF. ON PRIVATE INT'L LAW
http://www.hch.net/index-en.php?act=text.display&tid=49 (last visited Oct. 29,
2013).
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have been a case of first impression, therefore KNUT's decision to
be involved in the judicial process would have hopefully established
judicial precedent for future cases to follow. In South Africa the
labour organization brought its case before the Labour Court which
was the appropriate forum for both labour and constitutional
issues.109 The Industrial Court does not have the authority to deal
with constitutional isssues. If a judicial remedy was not available,
the Commission for the CIC110 should have stepped in to ensure the
right to strike under Article 41 was available to public sector
workers in a reasonable manner.
2. A Committee to Determine Essential Services
Under the Kenyan and South African definitions, teachers are
not considered essential workers, therefore there is an incentive to
re-evaluate and find out if a different structure may be more
appropriate. Another option would be to empower the Minister of
Labour with the authority to establish a definition of essential
services instead of a committee."' This structure would make the
process more convenient and more efficient. Two factors should be
considered in applying the Minister of Labour structure: 1) the
danger of over and under inclusiveness in an exhaustive essential
services provider list, and 2) objectivity in determining which
positions qualify as essential services.
In response to the danger of over and under-inclusiveness, the
ILO emphasizes the importance of taking into account the specific
context of each strike.112 The ILO's emphasis on the importance of
each nation's specific contextual and situational needs may provide
the rationale behind the South African government's decision to
form an essential services committee. The ILO provided a minimal
list of services that should be considered essential: hospital,
electricity, water supply, telephone and air traffic control.113 The
ILO's definition also provided a list of examples of what should be

109. CONSTrTTON, art. 165 § 3(b) (2010) (Kenya). The Constitution specifies that
the High Court is the judicial branch that hears constitutional matters related to the
Bill of Rights.
110. CIC Act (2010) Cap. 2 § 4(a) (Kenya).
111. Deacon & Cilliers, supra note 67, at 131.
112. Gernigon et. al, supra note 71, at 451.
113. Id. at 450.
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considered non-essential services1 14 in order to guide governments
in structuring their system of determining essential services. A
committee allows a nation to align its process with international
standards and to avoid the danger of under or over-inclusiveness.
Unfortunately, the Kenyan model is vulnerable to the danger of
maintaining an under-inclusive list of essential services. This is
because an under-inclusive list may marginalize a small group of
public workers by denying them their individual rights.
The second danger is the potential for compromised objectivity
in the decision-making process when classifying essential service
providers. The position of the Minister of Labour is a political
position. This leaves the decision-making process vulnerable to
political motivations rather than public interests.115 Conversely, a
group approach in decision-making instills public confidence in the
process; in this case, the process of determining the category of
workers who will be considered essential service providers. This may
be a worthwhile proposal for the Kenyan government to consider,
given the teachers' claim for their constitutional rights was closely
followed by the doctors' strike. As the clich6 goes, "an ounce of
prevention is worth a pound of cure."116
D. Commission for the Implementation of the Constitution
1. Evaluative Functions of the CIC
In addition to monitoring the implementation of the
Constitution, the CIC is also empowered to evaluate the LRA. One
of the CIC's roles specifically related to the Bill of Rights is to
"integrate the human rights approach in their policies and
administrative/ operational practices.""17
Furthermore, in
the "implementation of the Bill of Rights, [the purpose of the CIC is]
to ensure access to socioeconomic rights."118 Here, the CIC can
examine and determine if a conflict exists between the constitutional
right to strike and the LRA's strike provisions. Consequently, an in

114. Id.
115. Deacon & Cilliers, supra note 67, at 131.

116. Clichd: An Ounce of prevention is worth a pound of cure, CLICHESITE.COM,
http://clichesite.com/content.asp?which=tip+90 (last visited Oct. 29, 2013).
117. Commission for the Implementation of the Constitution Quarterly Report, supra
note 12, 31.
118. Id.
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depth evaluation of the specific terms set out in the LRA would be
prudent.
2. Judicial Avenues Available to the CIC
The CIC as a governmental body is empowered with the right
to sue.119 This may be another avenue that labour organizations
may use to
try to gain judicial precedent and obtain a clear
interpretation of the constitutional right to strike. This would be
especially beneficial to labour organizations if the judicial barriers to
hearing their constitutional claims, such as conflict of laws and
choice of forum issues, are insurmountable.
V. Conclusion
In Kenya, public sector workers face legal barriers in attempting
to exercise their socioeconomic rights, resulting in widespread civil
disobedience. Although a right to strike exists in the New
Constitution, the Kenyan government has not recognized this right
in practice. As evidenced by the teachers' and doctors' strikes, the
Kenyan government's failure to recognize the constitutional right to
strike is due to the conflicting strike provisions in the LRA. It is
crucial for the legislative and judicial branches of the government to
become more involved in establishing the implementation of these
constitutional rights. It would be fruitful for these branches to
consider the choice of forum framework applied in the United States
in order to afford its citizens their rights. It is vital that the CIC's
role be highly undergirded and promptly reviewed because the CIC
is a temporary commission already halfway through its term.120 The
executive branch should consider playing a part 21 in the
interpretation of the CIC's term and role.
Albert Einstein put it well when he stated that, "[t]he strength
of the constitution lies entirely in the determination of each citizen
to defend it. Only if every single citizen feels duty bound to do his

119. CIC Act, (2010) Cap. 2 § 3 (1)(a) (Kenya).
120. Id. at §§ 1 &29(1).
121. In the United States the executive branch created the Equal Employment
Opportunity Commission to enforce federal labour and employment laws and
ensure that employers are providing reasonable work environments.
Equal
Employment Opportunity Commission, http://www.eeoc.gov/eeoc/index.cfm
(last visited Oct. 11, 2013).
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share in this defense are the constitutional rights secure."122
Practical constitutional reform is not a static process but an evolving
one that involves citizens on both sides of the negotiation table. The
right to strike for public sector workers is an evolving process,
dependent on finding a balance between Article 41 under the New
Constitution and well-established laws in the LRA. Once the
Kenyan government acknowledges that an "all-hands on deck"
approach is appropriate, it will be on its way to establishing basic
socioeconomic rights for its citizens.

122. Dennis W. Archer & Scott K. Hamilton, Individual Rights and Social
Exigencies, 4 DET. C.L. REv. 1313, 1319 (1991) (quoting Albert Einstein).
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